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This case presents atragic set of facts involving an automobile accident which occurred in Giles
County onMay 8 or 9, 1997, sometime between 11:15 p.m. and 12:15 am. Michael Niedergeses
died asaresult of thisaccident. Hisparents, Larry Niedergeses and RobertaNiedergeses, instigated
thissuit against Giles County alleging that the county’ s negli gencein failing to maintain the bridge
signage caused their son’s accident and resulting death. The casewas tried non-jury in the Circuit
Court of GilesCounty. That court found Mr. Niedergesesfifty percent at fault and Giles Countyfifty
percent at fault. Plaintiffs appeal this ruling asserting that the trial judge was in eror and should
have found Giles County more than fifty percent at fault. The appeal presents for review the
question of “whether the evidence preponderated against thetrial court’ sfinding tha John Michael
Niedergeseswasfifty percent at fault in the May 9, 1997 accident.” We find that the evidence does
not preponderate against the judge’ s findings and affirm the tria court’sruling.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court Affirmed

WiLLiam B. CaIN, J., delivered the opinion of the court, inwhich Ben H. CANTRELL, P.J., M.S. and
WiLLiam C. KocH, JR., J., joined.

David L. Allen, Lawrenceburg, Tennessee, for the appellants, Larry Niedergeses and Raberta
Niedergeses, next of kin and parents of John Michael Niedergeses.

David J. Sneed, Brentwood, Tennessee, for the appellee, Giles County, Tennessee
OPINION

Asthiscasewastried non-jury, the appropriatestandard of review wasenunciated in the case
of Crossv. City of Memphis, 20 SW.3d 642 (Tenn. 2000). The supreme court in Cross held that
“when reviewing atrial court’ sfindings of fact, an appellate court must apply the denovo standard
of review contained in Tennessee Rule of Appellate Procedure 13(d).” 1d. at 643. In making this
ruling, the supreme court limited theclearly erroneous standard of review enunciated in Wright v.
City of Knoxville 898 S\W.2d 177 (Tenn. 1995), to jury cases.



At the time of the accident, Mr. Niedergeses was returning home from a date with ayoung
lady he had been seeing for approximately onemonth. Thetestimonywasthat thiswastheir seventh
date and that for each of the previous six dates Mr. Niedergeses most likely took the same route he
took on the night of his accident. This route was over an extremely narrow country road. The
accident occurred when Mr. Niedergesescollidedwith theleft bridgerail of theHams Creek Bridge.

The evidence is undisputed that the night of the accident was extremely foggy. There was
testimony that visibility was as little as one car length but no more than forty feet.

Theevidenceisfurther undisputed that the bridgewhichMr. Niedergeses struck had not been
properly maintained. The left paddle board, used to warn vehicles of the edge of the bridge, was
missing, as was the narrow bridge sign which warned driversin advance of this bridge. The edge
of the bridge railing had also once been painted yellow, but only dlight traces of this paint was | eft
leaving the visibl e edge of the bridge rail agrayish brown color. Mr. Niedergeses impacted the | eft
bridge railing, which contained no paddle board object marker. The evidencefurther showed that
Mr. Niedergeses was traveling somewhere between 35 and 45 m.p.h. a the time of impact.

As there was no dispute that the bridge sign age was deficient and had been so for many
years, the negligence of Giles County is undisputable. However, the principal question is whether
this negligence was the cause of Mr. Niedergeses's accident and whether the evidence bears out
Plaintiffs' assertions that Defendant was more than fifty percent at fault.

As Mr. Niedergeses was traveling alone and there were no witnesses to the accident, any
determination of cause must be extrapolated from testimony of experts analyzing in retrospect the
accident and of lay witnesses asto fog and visibility.

Plaintiffs' expert in mechanical engineering and accident reconstruction testified in great
detail regarding the amount of damage to the vehiclein order to determine speed at impact. Based
on amount of vehicle damage, he determined the speed at impact to be 35 m.p.h. or less. He,
however, gave little testimony with regard to the actual cause of the accident.

On cross examination, Plaintiffs expert admitted that there was no evidence that Mr.
Niedergesessaw, or could see, the right paddle board, which was properly positioned over the right
hand bridge railing. There was no evidenceof any braking or hard steering which would indicate
evasive actions to avoid the bridge or steer towards the right paddle board sign. Further, theroad
on which Mr. Niedergeses was driving and the bridge were both sixteen feet wide, and Mr.
Niedergeseswas twelvefeet to theleft of the paddle board on theright side of the bridge at thetime
of impact, well out of hislane of travel.

Plaintiffs' second expert, advil engineer, testified regarding signs and markers on bridges.
However, he admitted that he could not say whether or not the missing paddle board would have
prevented the accident.



Defendant’ sexpert, acivil eng neer and accident reconstruction expert, testified to aprobable
speed of 40 to 45 m.p.h. based on the structural damage to the vehicle. Defendant’ s expert further
testified that Mr. Niedergeses had failed to negotiate the curve prior to hitting the bridge and had
been driving off the road on the wrong side of the road for sometime. Hefelt that, even at 30 or 35
m.p.h., Mr. Niedergeses was traveling too fast for visibility, since at 30 m.p.h. perception reaction
time would have been approximately 66 feet. With visibility at amaximum of 40 feet, any signage
would have beenirrelevant in preventing the acadent, as Mr. Niedergeses would not havehad time
toreact. Hefelt that the cause of the accident was Mr. Niedergeses failure to see the curve soon
enough to maintain the car in the road, causing him to run off the road just prior to striking the
bridge.

After having the opportunity to listen to all the expert witnesses and their testimony in
person, the trial judge found:

There was very heavy fog. Mr. Niedergeses had driven about six (6) miles over
curvy country road prior to the accident. He approached Hams Creek Bridge from
the north. Hams Creek Road curves to the right approximately two (200) hundred
feet from the bridge, then straightened for approximately forty (40) feet before
entering the bridge. For some reason, amost certainly the heavy fog, Mr.
Niedergesesfailed to make the right hand turn in hislane and crossed the unmarked
roadway to theleft lane before negotiating the curve. Thefront left 12 to 14 inches
of hisvehicle struck the left concrete bridge abutment. The speed of the vehicle at
the impact was estimated by the Plaintiffs' expert to be a maximum of 35 mph and
by Defendant’ s expert to be in the range of from 35 - 45 mph.

The Plaintiffs allege the accident to have been caused by the signage, or lack
thereof, or lack of maintenance thereof, on and near the bridge. Thebridge had three
(3) reflective object markers located near the bridge abutments, two (2) on the
oppositeend of the bridge from which Mr. Niedergeses approached, andone (1) near
the right hand bridge abutment from the direction of his approach. The left hand
abutment was not marked with an object marker. There weretraces of yellow paint
on the left abutment, but the paint was barely visibleand for all practical purposes
the left hand bridge abutment was gray or grayish brown and unmarked. The south
approachto the bridge was marked by ayellow “ narrow bridge” warning sign located
approximately two hundred (200) feet from the bridge. This sign, as shown by
Exhibit 41, was in disrepar. The top screw was missing and the sign hung upside
down and black paint or tar covered much of the sign’s surface. There was no
“narrow bridge”’ sign on the north approach.

AsMr. Niedergeses approached the bridge, thefirst thing he would have seen, if he
could have seen anything at all due to the fog, would have been the narrow bridge
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sign. Again, therewasno narrow bridge sign for him to see. Because the road turns
to theright as you approach the bridge, it islogical that theobject marker on the left
bridge abutment would have been the object marker in the most direct line of his
lights. Thiswas the object marker that was missing from the bridge.

Thefact remains, however, that Mr. Niedergesesfailed to negotiate theright
handturnin hislane. Infad, based on Exhibits 15, 16 and 65, Mr. Niedergeses car
must have run off the roadway into the grass prior to striking the bridge. Mr.
Niedergeses was also somewhat familiar with the roadway and had crossed Hams
Creek Bridge several times recently.

The Court finds both the county and Mr. Niedergeses to be at fault. Giles
County was at fault in failing to properly maintain the warning signs and object
markers which at some point in the past the county decided were needed. Mr.
Niedergeseswasat fault infaling to maintainhisvehicle under control invery foggy
conditions. The Court assigns fifty percent (50%) of the fault to Giles County and
fifty percent (50%) of the fault to John Michael Niedergeses.

Thetrial judge heard and saw the witnesses for both parties and made acredibility judgment

whichishisduty and his prerogative subject only to our review under astandard giving great weight
to thetrier of fact who had the opportunity to observe the manner and demeanor of witnesseswhile
they testified. DoeA. v. Coffee County Board of Education, 925 S.\W.2d 534 (Tenn. Ct. App. 1996).

We cannot find that the evidence preponderates against the findings of fact of thetrial judge

in this matter. Thus, we affirm the trial court, holding Mr. Niedergeses fifty percent at fault and

Giles County fifty percent at fault.

Costs of appeal are assessed aganst appellants.

WILLIAM B. CAIN, JUDGE



